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ROBINSON MCFADDEN

ATTORNEYS AND COUNSELORS AT LAW

ROBINSON, MCFADDEN & MOORE,P.C.

COLUMBIA | GREENVILLE

Frank R. Ellerbe, 11l
1901 MAIN STREET, SUITE 1200
December 13, 2004
POST OFFICE BOX 944
COLUMBIA, SOUTH CAROLINA 29202

VIA HAND DELIVERY

PH
(803) 779-8900 | (803) 227-1112 direct

FAX
(803) 252-0724 | (803) 744-1556 direct

Mr. George N. Dorn, Jr.

Executive Director

Public Service Commission of South Carolina
Synergy Business Park, Saluda Building ’
101 Executive Center Drive iR
Columbia, South Carolina 29210 S

felierbe@robinsoniaw.com

Re: Universal Service Fund 2003
Case No. 1997-0239-C

Dear Mr. Dorn: \E

Enclosed for filing please find the South Carolina Cable Television Association’s
Petition for Reconsideration of Order No. 2004-573 in the above-referenced docket.
Please have someone in your office date-stamp and return the extra copies to our
courier as proof of filing. If you have any questions, please contact me.

Yours truly,

ROBINSON, MCFADDEN & MOORE, P.C.

Frank R. Ellerbe, lli

FRE/bds
Enclosures

cc/enc: All Counsel of Record
Ms. Nancy Horne (via email & U.S. Mail)

—
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BEFORE
THE PUBLIC SERVICE COMMISSION RS
OF SOUTH CAROLINA T

DOCKET NO. 97-239-C : -

In Re: ) LE

) SOUTH CAROLINA CABLE =
Proceeding to Establish ) TELEVISION ASSOCIATION’S -
Guidelines for a ) PETITION FOR REHEARING
Universal Service Fund ) OR RECONSIDERATION OF

) ORDER NO. 2004-573

)

The South Carolina Cable Television Association (“SCCTA”) respectfully submits
its Petition for Rehearing or Reconsideration in the above-captioned matter pursuant to
S.C. Code Ann. Section 58-9-1200 and 26 S.C. Regs. 103-881. SCCTA respectfully
petitions the Public Service Commission of South Carolina (“Commission”) to rehear
and reconsider Order No. 2004-573, issued November 18, 2004. In support SCCTA

would show the following:
1. SCCTA intervened as a formal party of record in this docket.

2. In Order No. 2004-573 the Commission approved an increase of
$1,187,655 in the amount of the South Carolina Universal Service Fund (“USF”). This
increase was requested by United Telephone Company of the Carolinas (“Sprint”). The
Commission approved Sprint’s request to reduce the Carrier Common Line Charge and

the intrastate Local Switching rate.
3. On December 2, 2004, SCCTA received a copy of Order No. 2004-573.

4. As permitted by S.C. Code §58-9-1200 and the Commission’s Rules of
Practice and Procedure, S.C. Code Regs. 103-836, 103-842 and 103-881, SCCTA

respectfully petitions the Commission for reconsideration of the following described



findings and conclusions. Each such finding or conclusion cited constitutes error and
arbitrary and capricious action, and is clearly erroneous in view of the reliable, probative
and substantive evidence on the whole record, in violation of Chapters 5 and 9 of Title
58, and Chapter 23 of Title 1 of the Code of Laws of South Carolina, and is an abuse of
discretion. In addition, each error violates the Due Process and Equal Protection
Clauses of the Fourteenth and Fifth Amendments to the Constitution of the United

States, and violates S.C. Const. Arts. | §3 and IX, §1.

5. Under the Commission’s USF Guidelines adopted in Order No. 2001-419,
incumbent local exchange carriers are permitted to seek additional funding from the
USF annually. SCCTA’s appeal of Order No. 2001-419 which established the USF is
pending in the South Carolina Supreme Court. SCCTA’s appeal of Order No. 2003-215
which approved an increase of approximately $6.6 million in the USF is pending in the
Circuit Court for Richland County. The Commission has not yet issued an order on
SCCTA’s petition for reconsideration of Order No. 2004-452 which approved an
increase of approximately $4.2 million in the USF.

5. Because Order No. 2004-573 suffers from the same errors as previous
orders in this docket, SCCTA incorporates by reference in this petition the issues on
appeal in Order Nos. 2001-419 and 2003-215 and the related orders granting requests
for additional funds from the USF. Following is a brief summary of the errors in Order
No. 2001-419.

a. The USF violates the requirements of Section 58-9-280(E)(4) because it

does not establish the size of the USF and because it does not engage in
the calculation required by the statute.



The USF established in Order No. 2001-419 is a barrier to entry prohibited
by Section 253 of the Federal Telecommunications Act of 1996 as well as
S.C. Code Section 58-9-280(E).

The fund is oversized because the Commission’s calculation method
mismatches costs and revenues in violation of Section 58-9-280(E).

Order 2001-419 conflicts with federal law in that it contravenes the Federal
Telecommunications Act of 1996 by assessing contributions to the state
USF on interstate revenues.

The USF is discriminatory in the manner in which companies that qualify
as carriers of last resort may be allowed to receive funds from the USF.

In addition to the above grounds following is a brief summary of additional errors

in Order No. 2004-573:

f.

The Commission has not established a mechanism pursuant to Section
58-9-280(E)(4) for adjusting any inaccuracies in the estimate to establish
the size of the fund.

The Commission erroneously permitted the petitioners to reduce carrier
common line charge and intrastate local switching charges and to recover
those reductions from the USF which is impermissible under S.C. Code
Section 58-9-280(C)(5) & (E). Basic local exchange service is the only
service expressly supported by the USF.

The Commission failed to require the petitioners to provide relevant
evidence of how the cost estimates of the services under analysis relate to
the cost of providing any other service offered by the carrier.

The Commission erroneously relied on the petitioners’ own statements
concerning the economic effects of rate decreases in violation of Section
58-9-280(E).

The Commission violated the Due Process Clause of the Fourteenth and
Fifth Amendments of the U.S. Constitution, S.C. Constitution Art. I, § 3
and 1X, § 1, and unlawfully delegated the power to regulate to the
petitioners in violation of S.C. Code Sections 58-3-140 and 58-9-
280(E)(4).

The errors described in subparts (a) through (j) are included in Order No. 2004-

573 and the SCCTA asks this Commission to reconsider its previous rulings.



6. In the current Order the Commission found that the amount of funding
requested by Sprint when combined with funding received from the first phase of the
USF does not exceed 1/3 of the company-specific USF for Sprint. These findings are
not supported by the evidence in this record. Since the Commission has made no
determination of the total size of the USF, it cannot determine whether Sprint has
exceeded 1/3 of its company specific total. Therefore, the Commission’s Order violates
S.C. Code Section 58-9-280(E)(4).

7. There is a fundamental flaw in the Guidelines used by the Commission to
implement the phase-in USF plan. Under the phase-in plan the USF is funded in stages
so that ILECs would continue to receive subsidies from implicit sources in its rates as
well as the explicit funding from the USF. As evidenced by the record in this case the
Guidelines provide no mechanism to determine how much implicit support is generated
through the ILECs’ rates. Without that information the Commission cannot accurately
measure whether the ILECs are receiving the appropriate level of funding. The Order is
arbitrary and capricious in holding that companies should not be required to identify the
amount of implicit support in each service.

8. The Order violates the Federal Telecom Act, 47 USC. Sections 254(F)
and (k), in that the Guidelines do not provide sufficient information for the Commission
to prevent discrimination and cross subsidization. Since the Guidelines do not require
any monitoring by the Commission of the levels of implicit support generated by various
services, different services provide different levels of implicit support. If the rates
charged to affiliates generate little or no implicit support in comparison to other rates

then the USF is being used discriminatorily in violation of the Federal Telecom Act.



9. The Order violates S.C. Code Section 58-9-280(E)(6) in that the
Guidelines do not include sufficient regulatory safeguards with respect to the

submission of updated cost studies..

For the reasons stated herein we request that the Commission reconsider its
rulings in Order No. 2004-573 and issue an order consistent with the grounds stated in
this petition.

Dated this 13" day of December, 2004.

ROBINSON, McFADDEN & MOORE P.C.

By:

Frank R. Ellerbe, Ill
Bonnie D. Shealy
Post Office Box 944
Columbia, SC 29202
(803) 779-8900

Attorneys for South Carolina Cable Television
Association
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CERTIFICATE OF SERVICE
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This is to certify that | am a legal assistant in the firm of Robinson,

McFadden & Moore, P.C., that | have this day caused to be served upon the

persons named below the Petition for Rehearing or Reconsideration of Order

No. 2004-573 in the above captioned matter by placing a copy of same in the

United States Mail, postage prepaid, in envelopes addressed as follows:

Kay Berry

Alltell South Carolina, Inc.

2000 Center Pointe Drive, Suite 2400
Columbia, SC 29210

Gene V. Coker, Esquire

AT&T - Law & Government Affairs
Suite 8100

1200 Peachtree Street, NE
Atlanta, GA 30309

Susan B. Berkowitz, Esquire

SC Appleseed Legal Justice Center
Post Office Box 7187

Columbia, SC 29202

Martin H. Bocock, Jr.

Sprint, Director-External Affairs SC Sprint
1122 Lady Street, Suite 1050

Columbia, SC 29201

Stan J. Bugner, State Director
Verizon Select Services, Inc.,
Suite 825 1301 Gervais Street
Columbia, SC 29201



Craig K. Davis, Esquire
1420 Hagood Avenue
Columbia, SC 29205-1327

Scott A. Elliott, Esquire
Elliott & Elliott

721 Olive Street
Columbia, SC 29205

Nanette Edwards

ITC DelltaCom Communications
4092 S. Memorial Parkway
Huntsville, AL 35802

Robert D. Coble, Esquire

Nexsen Pruet Adams Kleemeier, LLC
PO Drawer 2426

Columbia, SC 29202

Faye A. Flowers, Esquire
Parker, Poe, Adams & Bernstein
Post Office Box 1509

Columbia, SC 29202

Steven W. Hamm, Esquire

Richardson, Plowden, Carpenter & Robinson, P.A., P.O.
Drawer 7788

Columbia, SC 29202-7788

Elliott F. Elam, Jr., Esquire

South Carolina Department of Consumer Affairs
Post Office Box 5757

Columbia, SC 29250-5757

Robert E. Tyson, Jr., Esquire
Sowell Gray Stepp & Laffitte, LLC
Post Office Box 11449

Columbia, SC 29211

John M.S. Hoefer, Esquire
Willoughby & Hoefer, P.A.
Post Office Box 8416
Columbia, SC 29202

Darra W. Cothran, Esquire
Woodward, Cothran & Herndon
P.O. Box 12399

Columbia, SC 29211



John F. Beach, Esquire
Ellis Lawhorne & Sims, P.A.
P.O. Box 2285

Columbia, SC 29202

M. John Bowen, Jr., Esquire
Margaret Fox, Esquire
McNair Law Firm, P.A.

P.O. Box 11390

Columbia, SC 29211

Patrick W. Turner, Esquire
BellSouth Telecommunications, Inc.

Post Office Box 752
Columbia, SC 29202

ROBINSON, MCFADDEN & MOORE, P.C.

Mary R Cutler, Legal Assistant for
Frank R. Ellerbe, Il

ROBINSON, MCFADDEN & MOORE, P.C.
Post Office Box 944

Columbia, SC 29202

(803) 779-8900

Columbia, South Carolina

December 13, 2004



